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Digests of Recent Opinions 








ELECTIONS — VOTING — An 






















COUN indictment and conviction un- 
F, INCE der either R.S. 19:34-11 or 22 is 
unsel sufficient and sustainable if it 


rd ot 


On cose: 


charges and it is established 
that the accused voted “with 
reason to believe he was not 
entitled to vote”; the essential 
element of the offense under 
each act is voting with know- 


Ne 


Broad $ 
ot 3-23): 


S ledge of the fact he was not 
: entitled to vote. 

EAUS Digested from an opinion by 
Aanoge (Me cener, J. rendered June 13, 1956 
NJ State v. Smith. For the State 
David D. Furman, Dep. Atty. 

Grover C. Richman, Jr., 






tty. Gen. on the brief). For ap- 


Defendants were convicted on 
indictments charging in counts 
1 3, 4 and 6 that they voted 
fraudulently” at the primary 
nd general elections in 1953 and 
in the Borough of Avalon 
‘hen and there knowing or hav- 
reason to believe himself not 
ed to so vote” and that he 
vas “not a legal voter” in the 


3ONDED 


gency 


} pecialty 




























ATION @ ction district “then and theve 
knowing or having reason to be- 

-vard ve that he had not resided in 
rsey e State of New Jersey one year 
im snd in the County of Cape May 
fve months next before” the 
election, contrary to the Consti- 
torneyeMR--ion of 1947 and RS. 19:34-11; 
CO, Mend also on counts 2 and 5 that 
t THE [ere “did offer to vote and did 
‘e, without being entitled to 

’ at the primary elections 

Fchen and there knowing or hav- 

ng reason to believe himself not 
——@entitled to so vote” and that he 

as “not a legal voter” in the 

g rict, contrary to R.S. 19:34-22 
NEYS Counsel argues that counts 1, 
ION 4and 6 relate to ‘fraudulent 
ors t and counts 2 and 5 to 
wark ] voting” and that the in- 


ent as to 1, 3, 4 and 6 is 
t since under it the jury 
a5 ied in finding guilt if 
ney found the defendants voted 
ney should have known 
ney were not entitled to vote or 





hon ty} 















RS they had reason to believe 
emselves not qualified to vote 

WARK #:- contention is that such find- 
3 2 is sufficient for a conviction 
7 nder R.S. 19:34-22 which de- 
ee merely illegal voting at 
wah. pr y election and fixes a 
RSO er penalty but is not suffici- 
LOGIST MB: co constitute a violation of 
NJ. CUBES. 19:34-11 which denounces 
way 72udulent” voting and carries 
SONY r penalty. The argument 
. for a conviction under 

== §. 19:34-11 voting with actual 





edge of one’s inability to 
ssential and that voting 





PERTY h but “reason to believe’ one 
TAX uate 2o: entitled to vote does not 
5 =. Out fraudulent voting. 

; Held: It cannot be that the 


e intended to denounce 
11 the act of voting in 
y election by one “hav- 
on to believe’ himself 
e. but not when the vote 
a general election. 
rt at differentiation is 
ein semantics not con- 
‘Y€ to contextual exegesis 
18 personal, the determin- 
eS the reasoned conviction of 
“mind of the accused. Voting 
“nance of such personal con- 
“on would constitute a fraud 
“the statute. There would in 

































“. Sate of mind be “fraudu- 
RSEY B. YOting within the concept 
*S. 19:34-11. The exposition 
“'2 would be arbitrary and 
eys “2. and violative of the reason 
~ ‘dirit of the statutory terms 
4TION MB‘ Words of the indictment 
1928 . 9 de given their ordinary 
= Unless differently defined 
ER “* terms were used inter- 
7878 ly in the statutes them- 





Knowledge of the fact 






that accused was not entitled to 
vote as he did is a necessary ele- 
ment of each of the offenses, 
which may be inferred from de- 
fendant’s conduct and the cir- 
cumstances of the case, bearing 
in mind the knowledge that all 
persons are presumed to have of 
the law. This was the interpre- 
tation put on these statutes by 
the Chief Justice in State v. 
Benny and was also the inter- 
pretation of the trial court below. 
Affirmed. 


Judges To Hold Essay 
Contest On Jury Trials 


Los Angeles (ACCN) — The 
Conference of California Judges 
announced recently it will hold 
a Statewide essay contest on the 
subject “How May the Trial of 
Cases by Jurors Be Improved?” 

California residents who have 
served on the jury of a full- 
length civil or criminal trial in 
Municipal or Superior court of 
any county in the state between 
May 15 and July 15 will be eli- 
gible to compete. Prizes of U. S. 
savings bonds will be awarded. 





Security Risk Ruling Will 
Have Far Reaching Effect 





Washington—The United 
States Supreme Court ruled 6 
3 last week that a Federal 
employe can be fired as a secur- 
ity risk only if he holds a “sensi- 
tive” position. 

The decision will have a far- 
reaching effect on the Admin- 
istration’s security program 
which now applies to employes 


to 


in nonsensitive jobs, such as 
clerks, as well as those who 
have access to Government 
secrets. 


The decision, written by Jus- 
tice John M. Harlan, was a vic- 
tory for Kendrick M. Cole, one- 
time New York food and drug 
inspector who was fired in 1954 
4s a security risk by former Wel- 
fare Secretary Oveta Culp Hob- 
by. He now presumably gets his 
job back. 

The case did not involve Cole’s 
right to confront the persons 
who supplied damaging infor- 
mation about him. 

Dissenters were Justices Tom 
C. Clark, Stanley F. Reed and 
Sherman Minton. 

Cole was notified in 1954 that 
he was being fired because of 
his close association with indi- 
viduals “reliably reported to be 
Communists” and because of his 
contacts with Nature Friends of 
America, an organization on the 
Attorney General’s subversive 
list 

Cole at first refused to reply 
to the charges on grounds they 
concerned his “private, informal 
social life’. Later he asked twice 
to have the hearing record re- 
opened, but Mrs. Hobby refused. 


Bergen District Court 
Schedule 


During the summer vacation 
period, the Bergen County Dis- 
trict Court will hold sessions on 
the following schedule: 

Motions, Small Claims 
Tenancies—9:30 A. M. 

Traffic Court—2 P. M. 

All sessions will be held in 
Room 400, Administrative Bldg, 
Hackensack. 

Court will be in session every 
Tuesday. 

Regular jury and non-jury 
trials resume Sept. 5. 

Regular motion days 


= 


Sept. 7. 


and 


resume 


Notice To The Bar 


SUPERIOR COURT SUMMER 
SCHEDULE 





The Appellate Division of the 
Superior Court will sit in Newark 
in Room 307 on the third floor of 
the Hall of Records and in Tren- 
ton in Room 438 on the fourth 
floor of the State House Annex 
on the days indicated in the 
summer schedule 

The judges assigned to the trial 
divisions, Law and Chancery, as 
indicated in the schedule will sit 
in Trenton in Room 406 on the 
fourth floor of the Mercer Coun- 
ty Courthouse and in Camden in 
Courtroom 5 of the Camden 
County Court House. The judges 
assigned to the Law Division and 
Chancery Division in Newark 
will sit in Rooms 203 and 226 
respectively on the second floor 
of the Essex County Court House. 


Disallows Lawyer's Claim 
For Social Security 
Benefits 


A lawyer, who also operated 


a 


an insurance business, was de- 
nied old-age insurance benefits 
under the Social Security Act 
where it was found that by| 


charging a prorated share of his} 


overhead expenses against his 
insurance business, he had no 
net income from that source. 


This was the holding in the case 
of Livingstone v. Folsom, United 
States Court of Appeals for the 
Third Circuit, no. 11758, opinion 
by Circuit Judge Maris, dissent- 
ing opinion Circuit Judge 
McLaughlin, filed May 25, 1956. 

The opinions in that case read 
as follows: 

Opinion Of The Court 





This is an appeal by the! 
Secretary of Health, Education 
and Welfare from a judgment 
of the United States District 
Court for the Eastern District of 
Pennsylvania aside his 
decision disallowing plaintiff’s 
claim for age insurance 
benefits under the Social Sec- 
urity Act.’ Plaintiff’s claim was 


sertion that his 
his insurance 


based on his 
net earnings from 


business during the period Jan- 
uary 1951 through June 1952, 
entitled him old age insur- 
ance benefits. This claim was 
denied by the secretary because 
he found that plaintiff had no 
net income from his insurance 
business during that period. 
Plaintiff is lawyer. He has 
alse been licensed as an insur- 
ance broker for many years. He 
does not advertise as an insur- 
ance broker, but has opportuni- 


ties to sell insurance in connec- 
tion with his ’ practice which 
deals largely with corporate and 


law 
iaW 


real estate work. He described 
his insurance work variously as 
“not a separate business 


[but] a separate activity”, “an 
incident in the practice of law” 





and “a sideline”. Although he 
conducted his insurance busi- 
ness from his law office, he 
testified that he did not rent 
the office for that purpose, and 
he claimed further that none 
of his business expenses were 
incurred in connection with 
this insurance work, not even 
telephone or _ secretarial ex- 
pense. 


In 1951, plaintiff earned $1,- 
524.95 from his insurance busi- 
ness, and $1.253.68 from his law 
practice; his total business ex- | 
penses were $5,112.61. In 1952, 
he earned $614.45 from his in- 
surance business (all of which 
was earned in the ffirst six} 





(Continued on page 3, col. 1) 


$§ 401 et seq 


'set forth in Sec. 





Legislatdre Cannot Enlarge Term Of An Executive 
Or Administrative Officer 





Amendment of Statute 
Extending Rent Director’s Term 
Does not Extend Term of 
Incumbent 


The New Jersey Supreme Court 
held last week that the 1954 
amendment of the State Rent 
Control Act of 1953 extending 
the life of the act to June 30, 
1956 and extending the term of 
office of the Rent Control Direc- 
tor to Dec. 31, 1956, did not and 
could not constitutionally extend 
the term of Chester K. Ligham, 
the incumbent Director. 


Ligham had contended that 
when the legislature extended 
the term of office of the Director, 
his term was thereby extended 
and that such extension was 
within the Legislature’s power, 
constitutionally, under Art. 5, 
Sec. 1, Par. 12; Art. 5, Sec. 4, Par. 
1 and Art. 4, Sec. 7, Par. 9. The 
Attorney General on the other 
hand contended that if the 1954 
enactment extended the Direc- 
tor’s term, it constituted an ap- 
pointment of an executive or ad- 
ministrative officer by the Legis- 
lature in violation of Art. 4, Sec. 
5, Par. 5 of the Constitution. 


The Court reviewing the Con- 
stitutional and governmental 
history of our State, found that 
the widespread legislative prac- 
tice up to 1947, was to determine 
unrestrictedly who shall appoint 
officers to newly created offices, 
in many instances acting as the 
appointing authority itself, and 
that it was because of public dis- 
satisfaction with such practice 
and to strengthen the executive 
and increase the efficiency of 
the Legislature as a law-making 
body that Art. 4, Sec. 5, Par. 5 


was recommended and adopted. 
At the same time, Art. 4, Sec. 5, 
Par. 2 providing for appoint- 
ment of legislative commis- 
sions or bodies by the legis- 
lature and Art. 5, Sec. 4, Par. 1, 
providing for establishment of 
temporary commissions without 
allocation to principal depart- 
ments, also Art. 5, Sec. 1, Par. 12 
providing for appointments by 
the Governor with the advice 
and consent of the Senate unless 
provision is “otherwise made by 
this Constitution or by law” were 
adopted. All these provisions, said 
the court, are to be read together, 
and so read, especially in the 
light of the constitutoinal his- 
tory, those last mentioned are all 
subject to Art. 4, Sec. 5, Par. 5 
banning appointment by the 
Legislature of executive or ad- 
ministrative officers, either in 
joint session or by embodiment 
in a Statute. 

The court further ruled that 
an extension of an incumbent’s 
term constitutes an appointment 
within the contemplation of Art. 
4, Sec. 5, Par. 5 and may be made 
only by a proper appointing au- 
thority. 

Under the Constitution of 1947, 
said the court, “although the leg- 
islature may by law designate 
proper appointing authorities for 
newly created offices it may not 
itself appoint any executive, ad- 
ministrative or judicial officer 
except the State Auditor”. 

There being no question that 
the office of Rent Control Di- 
rector was an administrative or 
executive office, the court ruled 
that Ligham could not constitu- 
tionally be continued in office by 
the legislature’s extension of the 
term of that office. 

















Law Enforcement Council Held Legislative Body 
Under Legislature's Control 


The N. J. Supreme Court held 
last week that the Law Enforce- 
ment Council is a legislative 
body, not an executive or ad- 
ministrative agency and hence 
that the control of the Council 
and the terms of its members 
was within the power of the Leg- 
islature under Art. IV, Sec. V, 
Par. 2 of the Constitution. 


The Council was originally es- 
tablished by Chap. 253 of the 
laws of 1952 as an agency in the 
Department of Law and Public 
Safety with members to serve at 
the pleasure of the governor. 
The act provided that the Coun- 
cil’s existence should terminate 
July 1, 1953. In June 1953 the 
operation of the act was extend- 
ed for an additional two years 
and the Council was separated 
from the Department of Law and 
Public Safety and given an in- 
dependent appropriation. 

In June 1955 the act was fur- 
ther extended for an additional 
year with a provision that the 
terms of the members of the 
council then in office were there- 
by extended for that additional 
year. The Attorney General 
maintained that this latter pro- 
vision violated Art. IV, Sec. V, 
Par. 5 of the constitution which 
provides that the legislature 
should neither elect nor appoint 


| any executive, administrative or 


judicial officer except the State 
Auditor. 


In reaching its decision that 
the council was hot an executive 
body within Par. 5 but a legisla- 
tive body within Par. 2, the Su- 
preme Court reviewed the pow- 
ers and duties of the Council as 
5 of the act 


creating it, as well as its activi- 


ties, and concluded that the leg- 
islative intent in establishing the 
Council was to make everyone 
aware of any ineffectiveness of 
our laws in detering crime and 
that the primarily intended 
function of the Council was to 
motivate legislative action in an 
attempt to deter and lessen 
criminal activity. “There can no 
longer be any question”, said the 
court “as to the power of the 
Legislature to conduct an in- 
quiry into matters which will aid 
in the performance of its legis- 
lative function, even though the 
subject may be a proper field of 
inquiry for another branch of 
government”. 

The court further held that 
while the legislature originally 
established the Council as an 
arm of the executive branch, it 
changed that by the 1953 amend- 
ment and that if the primary 
purpose of the Council was to aid 
in enforcement of the criminal 
laws, the legislature would not 
have the power to appoint or ex- 
tend the terms of its members, 
but such is not the case: 

Justice Wachenfeld, in a dis- 
senting opinion, argues that the 
intent of the original framers of 
the Council was to create an ex- 
ecutive or administrative body 
and that there was no manifest- 
ation by the 1953 amendment of 
an intent to change that design. 
Rather, he says, there is contin- 
ued recognition of the Council 
as an executive or administrative 
body for the legislature con- 
tinued the appointive power in 
the Governor with the advice 
and consent of the senate rather 
than removing it to itself as it 
would have done if it were other- 
wise. 
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DIGESTS OF RECENT OPINIONS: ' 


MILK CONTROL — The Director 
of the Office of Milk Industry | 
is authorized to deny a dealer’s 


license where the appli 


guilty of an act which may de- | 


moralize the price struc 


milk or interfere with an am- | 


ple supply thereof. 


—Dealer’s license properly de- 
nied to a producer’s coopera- 
tive fostered and brought into 


existence by a dealer, a 
der management of the 


for the purpose of establishing 


a source of milk to the 
in avoidance of minimu 
ducer price controls. 


Digested from an opinion by 
Francis, J. A. D. rendered June 


11, 1956. Appellate Div. 
Welsh etc. 
ward W. Currie. For 
Milk Industry—David D 
man, Dep. Atty Gen. ( 
Lanigan, Dep. Atty. Gen., 
brief). 


The Director of the Office of | 


Milk refused to grant a milk/right to sell the milk at such 
dealer’s license to appellant,| price as it deemed the best ob- 
Welsh Producers Cooperative; tainable and the receipts were 


Milk Marketing Associatio 
hence this appeal. 


Prior to the fall of 1954 the 


Director indicated he wa 


templating the elimination of re- 
sale price contro]. In receipt of 
this information Welsh Farms, 


Inc., which had been buy 
milk from 62 producers in 


ern New Jersey at the minimum 
producers prices fixed by the Di- 
rector, notified the producers of 


For appellant—Ed- 
Office of 





cant is_ 


ture of 


ducers cooperative 


nd un-‘ducers. After this and 


dealer, 


dealer 
m pro- 
in turn contracted 


In re 


. Fur-| 
Joseph 
on the 


n,Inc.,/to be pooled 


s con- 


ing its 
North- 


tive. 





% 


latest rate 
per annum 





Transactions may be handled b 


Mitchell 2-3650 
Philip Klein, President 


Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


FREE PARKING at Kinney Garage 
Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. 


40 COMMERCE ST., NEWARK 2, N. J. 


the avoidance effective 


cense for the producers 
cooperative. 


y mail 


the continued 








y, 





the impending resale price de- 
control and that if resale prices 
were decontrolled, it could not 
continue to buy the milk from 
them at O.M.I. prices. It sug- 
gested the formation of a pro- 
marketing 
|}association which would then 
resell to Welsh Farms at prices 
it could afford to pay and ar- 
ranged for a meeting of the pro- 
later 
meetings the appellant coopera- 
tive was formed. Each producer 
contracted to sell his milk to the 
| cooperative and the cooperative 
to sell the 
milk to Welsh Farms. The agree- 
ments provided the prices to be 
paid by Welsh Farms would be 
negotiated on or before the 10th 
day of each month following 
that in which the milk was de- 
|livered but in no event was it t 
| be less than the blend price es- 
| tablished under Federal Order 27. 
The Cooperative was given the 


and _ prorated 
among the producers after de- 
ducting the cost of maintaining 
the Cooperative. The Coopera- 
tive appointed Welsh Farms Inc. 
as its manager and leased the 
plant and facilities of Welsh 
Farms Inc. Thus the manage- 
ment of Welsh Farms continued 
to control its plent and facilities 
and also operated the Coopera- 


Held. It is apparent the coop- 
erative was the brain child of 
Welsh Farms and not the pro-| 
ducers and that it was designed 
solely to avoid the minimum pro- 
ducer price controls. To make 
it was 
necessary to obtain a dealer’s li- | 
as a 








Fiducia 


744 BROAD STREET, NEWARK 
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NATIONAL SURETY CORPORATION 


Specializing in the Execution of 


ry and Court Bonds 


MArket 4-0950 














71-73 CLIN 
TE 


Financial Printers 


SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
| Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


PANDICK PRESS, INC. 


TON STREET. NEWARK 5, N. J. 
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The Milk Control Act invests | 
the Director with broad author- 
ity to fix the prices at which 
milk is bought and sold and to 
regulate and control the indus- 
try to prevent unfair, unjust, | 
destructive or demoralizing prac- | 
tices in the industry and assure | 
supply of milk. 
The protection of the producer 
is a key element. Milk dealers 
are required to be licensed and 
are forbidden to handle or sell 
milk in this state obtained from 
producers for less than the min- 
imum price fixed by the Director. 
. A milk dealer is defined as any 
one who sells milk or purchases 


milk from a producer and past- 
urizes or bottles it for sale in this 
state. Any dairy cooperative as- 
sociation engaged in the hand- 
ling of milk in this state is de- 
clared to be a dealer but Sec 31 
of the act provides that produc- 
ers cooperatives approved by the 
Director are not bound by the 
minimum prices fixed by the 
Director for producers. The leg- 
islative purpose was to permit 
such organizations of producers 
to sell on a competitive basis, 
the cooperative operating in the 
interest of the producers since 
it was their organization. 

Here, however, the scheme was 
originated and fostered for pro- 
tection and control of the dealer 
purchaser, not the producer, and 
has the potentiality for com- 
plete destruction of control of 
producer’s minimum prices by 
the O.M.I. The Director, under 
Sec 35(4) is authorized to deny 
a dealer’s license when the ap- 
plicant “has committed any act 
injurious to trade or commerce, 
or any act which may demoral- 
ize the price structure of milk or 
interfere with an ample supply 
of milk for the inhabitants of 
this State”. The Director acted 
well within this power in deny- 
ing the license under the cir- 
cumstances here present. To 
sanction the device here pre- 
sented would be to subvert both 
the spirit and the clear purpose 
of the Act. 

Affirmed. 

DURESS — One asserting duress 
must prove that the alleged 
coercion actually subjugated 
his mind and was an efficient 
cause, though not necessarily 
the sole efficient cause, of the 
action sought to be avoided. 

—Coercive means used to induce 
an act will not constitute dur- 


ess unless they were “wrong- | 


ful” or if “lawful” were used 
oppressively. 

—While testimony of the alleged 
subject of duress is competent 


Middlesex Golf Outing 
June 26 


The Middlesex County Bar As- 
sociation is having its annual 
Golf Outing on Tuesday, June 26, 
at the Metuchen Golf Club. Tee 
off time will be 1:00 P.M. and 
there will be a dinner at 6:30 
P.M. at the Oak Hills Manor in 
Metuchen. 

John P. Kozak is chairman of 
the affair. 











children, that they were his de- 
sire or aS much his desire as 
hers, and that they were made 
after numerous conferences be- 
tween the parties and with coun- 
sel. As part of the agreement de- 
fendant wife agreed to assume 
the debts of plaintiff and not to 
seek support for the children or 
herself. 

Held: The burden of establish- 
ing duress is upon him who as- 
serts it. He must prove that the 
alleged coercion actually subju- 
gated his mind and was an ef- 
ficient cause of the course of ac- 
tion taken. The coercive action 
alleged need not be the sole 
efficient cause of the action im- 
pugned but must be an efficient 
cause without which the action 
sought to be avoided would not 
have taken place. The controll- 
ing factor is the condition, at the 
time, of the mind of the person 
subjected to the alleged coercive 
measures, rather than the means 
by which that state of mind was 
induced, and thus the test is es- 
sentially subjective. 

In addition to the legal prob- 
lem of cause and effect, it is also 
necessary to determine whether 
the coercive actions complained 
of were “wrongful” or if “lawful 
means” whether they were used 
oppressively. 

While testimony by the alleged 
subject of the duress is compe- 


; tent proof of his state of mind, 
| nevertheless such proof deserves 


proof of his state of mind, | 
such proof deserves no greater | 


probative force than is war- 
ranted by its consistency with 
the subject’s behavior and 
conduct. 

—A demand made under intim- 
ation that if not complied with 
resort would be taken to legal 
remedies does not constitute 
duress though the threat be 
criminal action, if there is in 
fact criminal liability. 
Digested from an opinion by 

Conford, J. S. C. rendered June 

11, 1956. Chancery Div. Ruben- 

stein v. Rubenstein. For plaintiff 


—Ward Kremer. For defendants | ti0t eit aieeateni tate ax eat 
—Theodore D. Parsons (Parsons, | _s » FES SASERy GF leat 
and that in any event plaintiff 


Labrecque, Canzona & Combs, 


attys). For intervening defend- | 


ants—M. Raymond McGowan 
(Barkalow, McGowan & Krusen, 
attys). 

Plaintiff seeks to rescind an 
agreement made with his former 
wife on Oct 5, 1953 and to set 
aside transfers of property he 
made to a corporation controlled 
by her pursuant to that agree- 
ment. He alleges the agreement 


der duress while they were still 
husband and wife and consisted 
of threats to have him beaten 
up, made in December 1952 and 
thereafter, and threats to give 
him arsenic as well as state- 
ments expressing a wish that he 
were dead beginning in April 
1953; and finally by her having 
him arrested for non support and 
desertion in August 1953 and 
threatening to prosecute the ac- 
tion “to the hilt”. 

The parties were at practically 


all of the time involved repre- | 


sented by independent counsel. 
Plaintiff had left their marital 
home in July 1953 and had not 
supported his wife or their chil- 
dren. The family was in financial 
difficulty and plaintiff was 
greatly in debt. Defendant wife 
denies the allegations of duress 
and contends the transfers were 
made because of plaintiff’s de- 
sire to be relieved of the obliga- 
tions of the debts and of the ob- 
ligations to support her and their 


| fendant. 


no greater probative force than 
is warranted by its consistency 
with the subject’s behavior. On 
the evidence here, plaintiff’s 
conduct completely belies his as- 
sertion of mortal fear of the de- 
On the evidence, the 


|}court concludes it was not fear 


for his life or health nor of pros- 
ecution of the pending desertion 
charges which entered into his 
decision to turn over the prop- 
erties but his desire to purchase 
freedom from any further re- 
sponsibility to support his fam- 
ily and from the obligations of 
the debts he had incurred. The 


/ court finds on the facts that de- 


fendant did not threaten plain- 


was not under any fear thereof 
on Oct 5, 1953 and no such fear 
played any causal part or was an 


| efficient cause in producing the 
conveyances; 


and also that the 
pending desertion action had no 
compulsive effect on plaintiff 
and did not constitute an effic- 
ient cause of the conveyances, 


| the only effect thereof being to 


strengthen his desire to rid him- 


and conveyances were made un- | self of his legal obligations. 


The same conclusion as to the 
desertion action is supported by 
legal considerations. A demand 


———, ‘ 


' Penn. Bar Members T, 
Study Comparative 
Negligence Doctrine 





A panel discussion on the ¢¢;. 
troversial subject of compara:j;. 
negligence will be one of +¢, 
features of the summer mee:jy, 
of the Pennsylvania Bar Asso... 
ation, to be held June 23th .. 
28th at Spring Lake, N. J 

Gilbert Nurick, Harrisby;, 
chairman of the associatioy. 
Civil Law Committee, said +. 9% ‘4 
discussion will be on the aue:. : 
tion, “Should the Comparati;: P 
Negligence Doctrine Be Adop::: 
in Pennsylvania?”, with two +9 :0u 
torney-speakers favoring ado. — 2 
tion and two opposing it. T-. (net 
discussion is scheduled for Tyz:. 
day, June 26, at 10:30 a.m 

Six states have adopted cor 
parative negligence statutes, ap: 
there has been a great sf Azer 
discussion of the doctrine font 
many other States. The Sta:s [expe 
where the doctrine now is in ¢. 
fect are Wisconsin, Nebrask: 
South Dakota, Mississipp: 
Georgia and Arkansas. : 

A bill to establish a simi: 
law in Pennsylvania was intr. 
duced at a recent .session of th: ; 
legislature. The Pennsylvan: (Plain 
Bar Association urged deter 
ment of action on the bil] 
the association could st 
issue and submit its con Oni 

Pennsylvania now follows th 
same rules of contributory ne:.MMrefer 
ligence as New Jersey. Ec wl 


























made under an intimation thfould 
if not complied with the law wiiirric 
be appealed to cannot reason:-f%, 

bly be claimed to be either e. 
tortion or duress, even if th 
threatened sanction is 

liability, where there is faci 
criminal liability. There wa 
here prima facie justificetion fg 
the action and the asserted ir 
tent to continue the pros 
was not such “wrongful” or “op 
pressive” use of her remedy as3 
requisite to constitute legal dz 
ess. 

Judgment for defendant 
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-anths 
nts’. 


scpenses Were $3,608.65. Plain- 
.# paid Social Security taxes 


accord with his contention 


Disallow Lawyer's Claim 





(Continued from page 1) 


and $2,397.96 from his 
practice; his total business 





according 


tiff had 


ng these periods on his in- 
from the insurance busi- 
These payments were based 
nis entire insurance income 


years 1951 and 1952”. 


stration, which,-on October 1 
1953, notified him that 
affirmed the referee’s 


and informed him that 


he had no expenses at all 
nection with that activity. 


] 


the expenses of both operations 
to the gross income 
from” each, and that when the 
expenses are so prorated plain- 
“no net income from! 
the insurance business for the 
Plaintiff 
appealed to the appeals council 
of the Social Security Admini- 
, | telephone 
it had 
decision 
if he 


reasonable, that all his business | 
expenses for 1951 and 1952 were). 
law practice | 


chargeable to his 
and none to his insurance busi- 
ness. He found the plaintiff’s 
testimony that he had no ex- 
penses in his insurance business 
to be incredible in the light 
of his testimony that he con- 
ducted that business from his 
law office for which he paid rent, 
and secretarial ex- 
think that the in- 
the secretary 


pense. We 
ferences which 
thus drew 


were 


binding upon} 


Injury Incurred While Drunk And Off-Duty 
Ruled Compensable 





Sacramento (ACCN) An 
injury sustained by a traveling 
employee on his off-day time is 
compensable, though the fire in 
his room may have been caused 
by his female guest while both 
were drinking, the Supreme court 
,of California has ruled in a 5-2 
decision. 

The opinion held that it was 
|immaterial that the employee, 
Lloyd A. Wiseman, decedent, a 





companion. 

Whether or not the employee 
was occupying the room for an 
immoral and unlawful purpose 
of his own, the court said, he 
was also occupying it as a neces- 
sary incident of his employment, 
which required him to be away 
from home. 

The majority opinion was 
written by Justice Roger J. 
Traynor in the case of Bernice 


tiff applied for old age 
on July 18, 1952. He 
eligible for these bene- 
ss only if he had received a 
+ income from his insurance 
of not less than $400 

1951 and 1952 His 

zim was denied by the field 
sce of the Federal Securit 
acy on September 19, 1952, 
ground that his busine: 





etween his income fron 
irance business and hi 
from his law practice 
hat if this was done he had 
ned the amount of ‘‘self- 

ment income” required 
jualify him for benefits 
intiff disagreed with this 
mination, reiterating his 

ition that he had no ex- 
connection with his 
‘ance business. Pursuant to 
s theimnis request, a hearing before a 
eo.mereferee was held on May 8, 1953, 

which plaintiff repeated his 

tion, claiming that he 
not see any other basis on 
the expenses could be 
d. On May 28, 1953, the 
ee found that “it does not 
ar reasonable ... to charge 
business expenses to the 
tice”, that “on the evi- 
appears... that it 
reasonable to prorate 














a@ence.. . it 








the district court, for they have | 


+ . . | 
the support of substantial evi- | 


disagreed with this decision he 
might obtain judicial review by 


filing a civil action within 60 dence: Walker v. Altmeyer, 137} 
days from the date. F. 2d 531 (2 Cir., 1943); Social 
On November 27, 1953, plain- Security Board v. Warren, 142| 
tiff filed a complaint in the F. 2d 974 (8 Cir., 1944); United | 
district court seeking review of States v. LaLone, 152 F. 2d 43 (9 
the appeals council decision.| Cir. 1945). And see O'Leary v.| 
Thereafter, the secretary moved | Social Security Board, 153 F. 2d 
for summary judgment. After | 704 (3 Cir., 1946) 
argument the court filed an It was error for the district 


opinion in which it found that 
the secretary’s decision to pro- 
plaintiff’s expenses on the 


court to disregard these findings 
and base its conclusion upon 
the plaintiff's unsupported state- 


rate 


basis of his gross income from, ment that he had no expenses 
each source would have been/in connection with his insurance 
proper if there were no evidence} business. For making this 
of the actual expenses involved} statement, he ignored a _ basic 
in each operation, but held that! principle of ‘counting that a 
in view of plaintiff’s testimony , reasonable share of overhead ex- 






that he had no expenses in con- é 
nection with the insurance work, 
the secretary’s formula was} 
without support in the evidence. | 
The court accordingly entered! Thus it is stated in Paton, Ac- 
an order denying the secretary’s countants’ Handbook, 3d ed., at 
motion for summary judgment,| pp. 137-38: 
and reversing and setting aside “Joint Costs 
the decision of the secretary: alizine charges accountant | 
132 F. Supp. 638. The present ap-/| should endeavor to secure a fair 
peal by the secretary followed. and equitable distribution. Other- 
The order of the district court} wise improper managerial de- 
must be reversed. The secretary} cisions may result. This point of | 
drew the inference from the un-|view is particularly important 
contradicted evidence that the in the handling of joint or com- | 
plaintiff's contention was un-!|mon charges. If any cost factor 
ra a | contributes to two or more func- 


penses is chargeable to a business 
activity in adc to the ex- 
penses directly incurred in car- 
rying on the particular activity. | 


11t10n 


In department- 
the 























211(c)(5) of the $ : Pestetan the| tions or departments of activity | 
ay : 00 CER i) eq_| the effect should be fairly ap- 
©) (5). 7 portioned; there should be no 

- ~ ~ —s, | freeing one department at the 
SUPERIOR TRENTON SERVICE expense of another.” | 

Superior and U. S. District Court judgment searching. Accordingly, viewing the plain- | 

Receivership search in both courts. tiff’s insurance and legal activi- 

Corporate Status, including Tax information. ties as separate businesses, as| 

Abstracts and information in all courts and departments. the plaintiff argues they are, and | 

SUPERIOR TITLE SEARCH COMPANY differentiating his income re-| 

(W. Coe McKeeby) ;ceived from his insurance sales | 

24 Branford Place Tel. MArket 3-4232 Newark 2,N.J. || {Tm that derived from his law | 

practice, as he argues we must, | 





| it nonetheless is clear that the} 
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vani¢, 


26 of the 33 have title 


BANK New Jersey Realty Title 
covering their real es 
= New Jersey. 
x kk 
-3377 ~ 
dite LARGEST 


await | TITLE PLANTS 
IN THE STATE 
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INSURANCE 
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A recent United Press news release lists 33 
Business Corporations in the United States 
that topped a billion dollars gross business 


e Insurance Company 


New JERSEY REALTY TITLE 


NEWARK 
ANY TRENTON «+ HACKENSACK + CAMDEN 
NEW BRUNSWICK ° 


| secretary did not err in holding | 
|that each of these business ac- 
| tivities should charged with | 
its share of the plaintiff’s over- 
head expenses, including the 
|cost of maintaining his office 
|from which he conducted both| 
businesses. 


be 


| was not his wife, that both were 


| should be so accepted. I would 


io ae . | 
| The complete up-to-date par i grand 


Marie Wiseman and Lynne Wise- 
man, a minor, petitioners v. In- 
dustrial Accident Commission et 
al, respondents (S. F. 19470). 

Justice Homer R. Spence wrote 
the dissenting opinion which 
stated that the majority holding 
ignored the real determinmant, 
which was the employee’s ac- 
tivity at the moment, and that 
this had no connection with his 
employment. 


vice president of a San Francisco 
bank, had registered in a New 
York hotel with a woman who 


drunk, and that the fire might 
even have been caused by his 








to make a go of it at the practice 
of law. It is the fact here. It 


affirm the decision of the district 
court. 








HAVE IT REPORTED — THE RECORD NEVER FORGETS 


LOUIS KABOT 


and Associates 


CERTIFIED SHORTHAND REPORTERS 
DEPOSITION SPECIALISTS 


24 COMMERCE STREET 
NEWARK 2, N. J. 
MArket 2-6645 
MArket 2-6646 


NOTARIES PUBLIC 
Master of the Superior Court 


— Air-Conditioned Deposition Suite — 























2 LEADING AUTHORITIES! 





NEGLIGENCE LAW IN | 
THE ATLANTIC STATES) 


MODERN TRIALS 


By MELVIN M. BELLI 


By HARVEY G. STEVENSON 


A NEW APPROACH that is 


| ‘ Revolutionary! 
law of New Jersey plus added dis- 
eussions and decisions of the nine 
other jurisdictions in the Atlantic | 
Reporter. | and Practical Trial Techniques. 





A Work on Demonstrative Evidence 


Proven to be an authoritative text that | 
answers quickly day-to-day questions | 
of liability or non-liability in 
“accident cases”. 


Illustrated with the actual charts, 

| pictures, X-Rays and diagrams that the 
author has successfully used. 
Already cited by the New Jersey Courts 
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1 3 : | 
The order of the district court | 
will be reversed | 


Dissenting Opinion By | 
Judge McLaughlin 

The finding of the secretary so | 
prorates appellee’s expenses for} 
the two critical tax years as to| 
make his cost for writing the 36} 
policies involved more than} 
double his commissions from | 
them. Agreement with that find- 
ing is directly opposed to the! 
|only evidence in the case on the 
point, that of appellee, himself. | 
He testified that the writing of | 
those few policies scattered over 
the entire two-year period was 
virtually without expense to him. 
They were merely tag ends of 
legal matters, e.g., closing a title. 
As the district court found “This 
method of dealing with insurance 
companies by lawyers is very well | 
known to members of the bar, | 
particularly the older members | 
of the profession. In such cir-| 
cumstances, we feel the prora- 
tion method adopted by the de- 
fendant ought not to be used as} 
the basis for denying plaintiff’s | 
aoe claim as the theory had no} 
CoMPANY evidence at all to support it.”| 
This informal, frugal method 
of writing insurance now and 
again as the opportunity might 
arise may not be in accord with 
some so-called best accounting 
practice, but it happens to be an 
actuality with a great number 
of decent attorneys determined 


insurance policies of 


tate investments in 
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bf 
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THE CONFIDENTIAL RELATIONSHIP between 
and client is personal, coming from years of asso- 


attorney 


ciation. 

That is why the institutional fiduciary trustee can 
best serve the public by working in full harmony and 
co-operation with members of the bar. 


That has been the policy of the Fidelity Union Trust 
Company which has long emphasized to individuals 
planning to name this institution in a fiduciary capac- 
ity that the individual’s own counsel will continue to 
be employed whenever the services of an attorney are 
required. 


Trust Department 
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Revision of Alimony Orders 





The recent opinion of our Supreme Court in Martindell v. 
Martindell presents an enlightened approach to the troublesome 
problems incident te the revision of alimony orders. The decision 
manifests a judicial philosophy which is obviously less concerned 
with the formal importance, if any, of finality in judgments which 
fix the amount of alimony, than it is with the desirability of main- 
taining a broad judicial discretion to revise such orders from time 
to time upon a showing of reasonable grounds with due regard to 
all the existing facts and circumstances. 


In this case the wife had obtained a divorce from her husband 
after 12 years of married life in 1933, obtaining the custody of three 
minor children and an allowance of $600 per month for alimony. 
As the children came of age she consented to an order reducing the 
alimony to $465 per month in 1945 and to another order in 1947 
reducing the sum to $300 per month. No judicial inquiry was made 
as te defendant’s financial condition prior to the entry of any of 
these orders. Upon application in 1951 the trial court increased the 
allowance to $550 per month. 


It appeared that since the date of the last reduction order the 
financial resources of defendant had increased significantly, but 
defendant contended that this was immaterial and that the test 
was whether plaintiff’s circumstances had altered since the last 
reduction order. In rejecting defendant’s argument, Justice Jacobs, 
first noted that the statute provided that alimony orders “may 
be revised and altered by the court from time to time as circum- 
stances may require.” He pointed out that despite an early case 
construing the statute liberally to permit a revision without any 
showing of changed circumstances, subsequent New Jersey cases 
had adhered to the doctrine that the party seeking a modification 
of an alimony order has the burden of establishing that changed 
circumstances call for the relief sought. While he found that upon 
the record before him there was a change in circumstances as to 
both plaintiff and defendant, it is significant that his opinion 
ooserves that while the doctrine “may’’ have merit where the 
original order was preceded by a full and fair judicial inquiry, it 
‘may have much less force” in other cases. Thereafter he went 
on to say: 


Not only has the plaintiff’s financial condition wors- 
ened since the entry of the original alimony order of 1933 
and the reduction orders of 1945 and 1947 but the defend- 
ant’s financial condition has bettered. At oral argument 
the defendant’s counsel took the position that we should 
be concerned only with the plaintiff’s increased needs and 
not at all with the defendant’s increased wealth and in- 
come or income potential. We take a wholly different view 
of the matier. When an application for alteration of ali- 
mony is presented, the court should justly consider all rele- 
vent circumstances including particularly the changed 
needs of the former wife and the changed financial 
resources of the former husband. If his resources 
have substantially decreased he may seek a reduction on 
that ground alone or on that plus other pertinent grounds 
...If, on the other hand, his resources have substantially 
increased then his former wife may fairly seek an increase 
upon an affirmative showing that a higher award of ali- 
mony would be ‘fit, reasonable and just’ (N.J.S. 2A:34-23) 
in view of all of the circumstances then prevailing...” 


Surely, the present approach of the Court to the problem is 
sound. Our legislature has given the courts a liberal statute per- 
mitting the exercise of a nice judicial discretion, which should not 
tbe limited by self-imposed restrictions, except for clear and com- 
pelling reasons. 


of circumstances 


In reviewing the record to find a change 
Jacobs made this 


calling for a revision of the prior order, Justice 
significant finding as to the wife’s circumstances: 


“She found it impossible to retain reasonable savings 
which she should justly be permitted to accumulate against 
the day when alimony payments may cease because of 
her husband’s death.” 


Here again the Court appears to be reclaiming the broad discretion 
criginally vested in it by the legislature, and again the result is fair 
end just. The concept that the wife should only be entitled to 
receive just enough to meet daily expenses is a harsh doctrine 
particularly so since our law fails regretably to require a reasonable 
property settlement and division of capital at the time of divorce, 
such as is done in community property states. The wife is accord- 
ingly left in a position of most precarious financial support condi- 
tioned on her husband’s continued good health, his continued 
ability to pay the monthly allowance, and his remaining within 
the jurisdiction. Certainly, in such circumstances an allowance 
sufficient to permit reasonable savings for a “rainy day” is “fit, 
equitable and just” within the meaning of the basic legislation. 





Construes Meaning of 
"Assist In Placing’ In 
Adoption Laws 


The Attorney General by 
Memorandum Opinion dated 
April 11, 1956, has advised that 
the referral of an unmarried 
mother or a prospective adopt- 
ing parent to an approved adop- 
tion agency does not constitute 
assistance in the placement of 
a child for adoption so as to 
make the referring party subject 
to criminal or civil penalty for 
so doing. 

The phrase “assist in placing” 
is used in Laws 1953, Chapter 
264, Sec. 3 (R.S. 9:3-19 (a)) and 
Laws 1953, Chapter 265 (RS. 
2A:96-6 to 8) which statutes im- 
pose criminal and civil penal- 
ties on any “person, firm, cor- 
poration, association or agency” 
which shall place, offer to place 
or “assist in the placement” of 
a child for the purpose of adop- 
tion. 

The following is an excerpt of 
the Attorney General’s Opinion. 

“The unauthorized conduct is 
not the referral of an unmarried 
mother or a prospective adopting 
parent to an approved adoption 
agency, but rather, the place- 
ment or assistance in the place- 
ment of a child in the home of 
any other person or persons for 
the purpose of adoption other 
than in the home of a brother, 
sister, aunt, uncle, grandparent 
or step-parent of such child by 
anyone other than the natural 
or adopting parent of the child 
or an approved agency. 

“The activity . . . described in 
your question does not consti- 
tute placement of a child for 
adoption but rather, mere re- 
ference of interested parties to 


|an agency established for that 


purpose. The ultimate decision 
as to the placement of the child 
for adoption is one to be made 
by the agency after examination 
of all factors in the background 
of the child and the adopting 
parents and is not to be in- 
fluenced by the intervention of 
— [anyone]. He [the person 
making the referral] acts only 
in the capacity of one who seeks 
full compliance with the law 
and merely suggests that un- 
married mothers and prospec- 
tive adopting parents utilize the 
services of an accredited agency 
to accomplish their objective. 

“Although we have found no 
New Jersey case which has dealt 
specifically with the question 
raised by you, we do find that 
the Court of Appeals for the 
District of Columbia dealt with 
substantially the same question 
in the opinion filed by it in 
Goodman v. District of Columbia, 
50 A.2d 812 (Mun. Ct. App. for 
the Dist. of Col. 1947). In that 
case the court had affirmed thé 
conviction of a lawyer for violat- 
ing the “Baby Brokers’ Law”, 32 
Dist. of Col. Code 1940, sections 
781 to 789. The court discussed 
the provisions of section 785 of 
the District’s Code, which read 
as follows: 

“No person other than the 

parent, guardian, or relative 

within the third degree, and 
no firm, corporation, associa- 

tion or agency, other than a 

licensed child-placing agency, 

may place or arrange or as- 
sist in placing or arranging 
for the placement of a child 
under sixteen years of age in 

a family home or for adoption. 

* * *? 

“After pointing out that the 
statutory language was aimed 
not at prohibiting, but rather, at 
insuring that referrals to ap- 
proved agencies will be made to 
protect the children and parents 
involved ‘not only from corrupt 
or irresponsible intermediaries 
but also from the careless and 
untrained’, the court said, at 
50 A.2d 814: 

‘We think it plain that so 
long as the lawyer gives only 
legal advice; so long as he ap- 
pears in court in adoption pro- 
ceedings, representing either 


NEW JERSEY LAW JOURNAL, THURSDAY, JUNE 21, 1956 





New Laws 


Governor Meyner has signed 
the following bills: 
A-140 Chapter 62 June 1 
Provides that the lien of me- 
chanics, material men and labor- 
ers shall apply only to buildings 
which are removed from their 
site, unless such removal is done 
with the consent of the owner of 
the land, in writing. 
S-197 Chapter 76 June 7 
Fixes a one year limitation on 
actions for landlord overcharges 
under rent control. 
A-199 AcaAaScs 
June 7 
Clarifies the powers of courts 
in staying evictions from decon- 
trolled housing, and the rent 
and type of tenancy thereunder, 
permits the court to stay the 
issuance of a warrant or writ 
for possession for a period not 
exceeding 6 months after the 
date of entry of the judgment of 
possession. 
A-474 Chapter 86 June 7 
Amends the regulation of in- 
terstate placements of children 
for adoption. 


Chapter 81 


New Jersey Institute For 
Practicing Lawyers 
Announces Fall Courses 


The New Jersey Institute for 
Practicing Lawyers announces 
its Sixteenth Annual Series of 
Courses for Lawyers for the Fall 
Semester of 1956. The Institute 
will offer in Newark four regular 
courses and an all day Saturday 
session devoted to an evaluation 
of “The Law and Divorce”. The 
four courses to be offered this 
Fall are “Accounting for Law- 
yers”, “Real Estate Practice’, 
“Procedure and Trial Practice’, 
“Wills, Trusts and Estate Plan- 
ning”. 

All of the courses are designed 
to give the practicing lawyer a 
thorough knowledge of current 
legal problems in the respective 
fields. The Accounting Course 
and the Wills, Trusts and Estate 
Planning Course each will be 10 
lectures. The Real Estate Course 
and the Procedure Course each 
will be 12 lectures. They will be 
given on Tuesday and Thursday 
nights from 8 to 10 p.m. in New- 
ark at a place to be announced. 

Brochures will be mailed to 
every member of the bar during 
the Summer. 

During the 15 year history of 
the Institute thousands of law- 
yers have taken its courses. 
More than 2,000 lawyers have en- 
rolled since 1948. The Institute 
is a non-profit educational in- 
stitution devoted to augmenting 
the professional efficiency and 
income of lawyers by education. 


Morris County District 
Ceurt Summer Schedule 
The following is the summer 


schedule for the Morris County 
District Court: 


Judge Doland at Boonton: 
July 2, 16 and 23. 

Judge Ely at Morristown’: 
August 2, 16 and 30 

*In the event the quarters at 
Morristown are not completed, 


Judge Ely will sit at Dover. 











relinquishing or adopting par- 
ents; so long as he refrains 
from serving as intermediary, 
go-between, or placing agent; 
so long as he leaves or refers 
the placement of children and 
the arrangements for their place- 
ment to agencies duly licensed, 
he is within his rights under the 
statute. * * *’ (emphasis sup- 
plied)” 

Although the question speci- 
fically submitted to the Attorney 
General referred to the activi- 
ties of a physician in making a 
referral of prospective adopting 
parents or natural parents to an 
approved adoption agency, the 
Opinion has general applicability 
and particular relevance to at- 
torneys in regard to professional 
standards in their dealings with 
adoption matters. 


' other officials and by t 
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Monmouth Bar Golf oy 
Dinner Meeting 


The Monmouth County gp, 
Association will hold its anny 
Golf and Dinner Meeting , 
Thursday, June 28, at the b. 
Golf and Country Club in D, 
Members of the Middlesex 2, 
Ocean County Bar Associati, [i 
have been invited to attend a, i 
participate in the events. 

The agenda for thé day is, 
follows: lunch at noon, golf fra 
1 to 6:30 or 7:30 P.M., dinner; 
7:30 P.M. and association meg. 
ing and program at 8:30 PM 


Federal Bar Boat Ride 


The Federal Bar Associationg 
New York, New Jersey & Cop 
necticut will hold its anny 
Circle Line boat ride on Tuesday 
July 10 at 5:45 P. M. The prig 
to members and their guests 
$1.50 per ticket instead of ty 
regular price of $2.50. The beg 
leaves from Pier 83 at 43rd & 
and the Hudson River, New Yor 

After the boat ride, those ¢ 
the members who care to do» 
will meet for dinner at Schraffty 
at 43rd St. and Broadway, Ne 
York. 


Bring Ordinances Up-to 
Date Article In AMA 
Journal Urges 


Chicago (ACCN) — Dead ort. 
inances should be buried, sit 
ordinances should be doctor# 
and needed ordinances ought 
be born. The best way for a ciy 
to carry out these rules is tor 
vise and recodify all its ordip 
ances, says the American Mu 
icipal Assn. 

The association cites an 2 
ticle on the subject in a curreqj 
“Kansas Government Journal 
stressing the need for keeping 
city laws up-to-date. Followiy 
are major points made by % 


| article, directed to Kansas loca 


ities but applicable elsewher 
according to the association. 

City ordinance books shou 
be carefully maintained. 0 
Kansas ordinance book shov 
records of only half of the ordi: 
ances that had been passed: 
the last 25 years. 

Obsolete ordinances create a 
other difficulty. They have & 
come useless because of changé 
conditions, but remain to clutt 
up the records. Discovery 4 
use of new construction maté 
ials, for example, have push 
sections of old building co 
into the obsolete category. — 

When a city has never hac 
code revision, or has not had 0 
for many years, there may 3 
several ordinances on the 
subject, passed by successive 4 
ministrations. Older ordinan 
are not necessarily repealed 5 
succeeding ones, and confus 
results. 

There have been cases whe 
an ordinance has been repeat 
and then later amended beca 
the repealing ordinance was {@ 
gotten. 

Many ordinances are made 
valid by changes in state 18 
Liquor ordinances passed in 
bone-dry days of Kansas ¥ 
invalidated by the alcoholic 
erage control act of 1949, 9 
many remained on the books. 

Supreme Court decisions 0 
affect city law. In Kansas, 
cities acted on the a 
that they had the power 
occupation taxes. The court 
that they did not have the 
er. A new act granting ths 
thority to cities over 120,000 * 
later passed. ‘J 

Other city law matters B." 
ing attention are 1—defe- 
titles, as for example 
which do not cover the s 
matter of the ordinance. 
Sirability of adopting s‘4 
ordinances or codes perfec’ 
national organizations. 
larly in the field of build 
struction, plumbing and 4 
and 3—publication of the! 
code, or parts of it, in P 


» mlic 
form for easy use by pe 
ne -» 
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From Salem: Louis F. DiNicola, Pros. Alvin R. 
Stherer, Burton D. Zehner, Andrew Rhea and Alan 
Skinner, 

: Hon. Harry Adler and Bernard Protzel 

* From Cumberland: (front) Ernest L. Alvino, 
“les Casella, Philip L. Lipman and Bertram R. B. 
0. (rear) Harry Levin, Irving Kavesh, Stanley S. 
(man and Arthur Joseph. 

4 From Atlantic: William Goddard Lashman, Isaac 
wlNsburg, Walter E. Beyer, Paul J. Farley and Asst. 
“s David R. Brone. 

* Magistrate Harold J. Abrams, Eloise Bright, 
“Wstus S. Goetz and Hon. A. J. Cafiero. 
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AT THE 7th ANNUAL JOINT OUTING AND DINNER OF THE ATLANTIC, CAPE MAY, 
YB CUMBERLAND AND SALEM COUNTY BAR ASSOCIATIONS 


ATLANTIC CITY COUNTRY CLUB 


eS : 








6. From Salem: Walter C. Wright, Jr., Edwin W. 
Bradway and Nathan C. Staller. 

7. From Atlantic: Charles H. Nugent, Thomas W. 
Rauffenbart, Theodore E. Lapres, Jr., J. Robert Peacock 
and H. Albert Hyett. 

8. Outing Committee Members: Dorothy Lippincott, 
Edwin W. Bradway, Augustus S. Goetz & Eloise Bright. 

9. From Cape May: Sen. Charles W. Sandman, Jr. 
and George B. Francis. 

10. Hon. Vincent S. Haneman (cen) principal speaker 
with the four association presidents, Paul J. Farley of 
Atlantic, Eloise Bright of Cape May, Bertram R. B. 
Aitken of Cumberland and Alvin R. Featherer of Salem. 





11. (front) George F. Neutze, Hon. Vincent S. Hane- 
man, Hon. A. J. Cafiero, Eloise Bright, Augustus S. 
Goetz, Hon. W. Orvyl Schalick and Hon. Leon Leonard. 
(rear) Frank T. Lloyd, Jr., Hon. Richard S. Mischlich, 
Hon. Harry Adler, Paul J. Farley, Standing Master Wil- 
liam H. Donnelly, Supreme Court Clerk I. Grant Scott, 
Bertram R. B. Aitken and Pros. Alvin.R. Featherer. 


12. Hon. Leon Leonard, Benjamin A. Rimm and Sen. 
W. Howard Sharp. 


13. Pros. Albert M. Ash, Palmer M. Way, Jr., Robert 
E. Kay and Donald A. Gaver. 
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DISCRIMINATION, EQUALIZATION AND THE 
IMPLICATION TO THE REAL ESTATE OWNER 





By George J. Baumann* 

Almost three years ago I had 
the honor to address you on the 
subject of “The Sixth Report of 
the Commission on State Tax 
Policy”. The Commission’s Re- 
port was titled, “The General 
Property Tax in New Jersey—A 
Century of Inequities”. 

“Our whole system of taxation, 

which is no system at all, 

needs overhauling from top to 
bottom.” 
This is a quote from the Sixth 
Report which the Commission 
submitted to the Governor and 
to the Legislature in February, 
1953. 

The Commission’s Sixth Re- 
port is excellent background 
material for the subjects I am 
going to discuss with you this 
evening, namely Discrimination, 
Equalization and the Implica- 
tions to the Real Estate owner. 
The question of real estate tax- 
ation is of vital concern to each 
and every one of us. As realtors, 
the heart beat of your continued 
operation, in my opinion, de- 
pends on the marketability of 
real estate. Naturally, the ques- 
tion of the burden of taxes is of 
utmost importance. The reasons 
to you are obvious. Under New 
Jersey’s archaic tax system, as 
was pointed out by the State 








Tax Policy Commission, com- 
mercial and industrial real 
estate is generally assessed at 
higher ratios to full value than 
is residential real estate. The 

*Address deliv ito The Jersey City Real 
Istat Board 

Mr B 1 sa member of the Jersey 
City law of Wolf & Baumann. He is 
Ass rte ] » the Jersey City Cham 
ber of Commerce and chairman of its Com- 
mittee on Taxation. The firm has been coun 
sel to the Jersey City Real Estate Board 
sin {ts inception many years ago 

o- 
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| within 
|} was 
| struction Co. vs. Essex County 


| 1953 report stated that the as- 
sessments ran about 49% for 
non-residential to 29% for resi- 
dential. Lack of uniformity of as- 
sessments within counties is 
rampant. One County with prop- 
erty assessed at an average of 
16% and the other 56% of true 
value. 

In commenting on the matter 
of discrimination in assessments, 
Chief Justice Vanderbilt, in his 
minority opinion in the case of 
Baldwin Construction Co. v. Es- 
sex County Board of Taxation, 
stated: 

“Worse than that, it leads to 

what the State Tax Policy 

Commission tactfully and with 

rare restraint calls ‘a matter 

of more or less gentle bargain- 
ing processes that over the 
years has created a host of 
insecure “favorable condi- 
tions”. Putting the matter 
bluntly, it means that many 
have obtained tax favors at 
the expense of others by means 
not disclosed. It also means 
that many others are afraid to 
appeal from existing assess- 
ments under the Royal case 
for fear of retaliation. This is 
not a situation that should be 
permitted to prevail once it is 

brought to the attention of a 

court of general jurisdiction. 

It creates a rule not of law but 

of favoritism. The difficult art 

of assessment is rendered im- 

possible of accomplishment.” 

We find that, in spite of the 
widespread discrimination in as- 
sessments, few taxpayers sought 
relief by way of suit to lower 
the assessments on the ground 
of discrimination. This was so 
because there was widespread 
belief that a discriminated tax- 
payer could obtain relief only by 
petitioning a County Board of 
Taxation to increase the assess- 
ments of others whose assess- 
ments he claimed were less than 
true value. 

Sometime in 1953, the Essex 
County Board of Taxation revis- 
ed assessments upward on cer- 
tain business properties on Cen- 
tral Avenue in East Orange. The 
assessments on the land were 
increased 100%, and in some 
cases 200% and 33-1/3% as to 
buildings. The revisions upward 
involved some sixty-two proper- 
ties. The affected property own- 
ers brought suit to reduce the 
assessments to the common ratio 
of values set on other property 
the municipality. This 
the famous Baldwin Con- 


Board of Taxation case. It was 


| finally decided by the New Jer- 
sey Supreme Court in October, 


1954, 16 N. J. 329. The Court sus- 
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tained reduction of the increase 
in the assessments and restored 
them to the values originally 
| fixed by the local assessor even 
‘though said assessment was be- 
low true value, the Court hold- 
ing that where land had been 
assessed by local assessors ac- 
cording to ratios of value mak- 
ing for equality and uniformity 
within tax districts, increases and 
assessments imposed by County 
Board of Taxation in selected 
areas (hot spots), confined by 
arbitrarily fixed geographical 
boundaries, constituted discrim- 
inatory taxation in violation of 
the Constitution. 

The 1947 New Jersey Constitu- 
ticn, Art. VIII, Sec. I, Par. I, pro- 
vides that property shall be “As- 
sessed for Taxation under Gen- 
eral Laws and by Uniform 
Rules” and “All real property 
assessed and taxed locally or by 
the State for ailotment and pay- 
ment to taxing districts shall be 
assessed according to the same 
standard of value’. As pointed 
out by the Court in the Baldwin 
case, “The standard of value is 
but a means of achieving uni- 
formity and equality. Such is the 
preeminent consideration in the 
distribution of the tax burden”. 
After our Supreme Court had 
decided the Baldwin case, we 
were still very much in doubt 


whether a taxpayer had the right | 


to initiate a discrimination case 
by petition to a County Board of 
Taxation. Most authorities felt 
that as a result of the Baldwin 
case decision this could not be 
done. In the opinion of the Su- 
perior Court (Appellate Division) 
in the Baldwin case, Judge 
Francis, speaking for the Court, 
stated that neither a County 
Board of Taxation nor the Div- 
ision of Tax Appeals had juris- 
diction to hear a discrimination 
case since by statute said agen- 
cies could only revise and fix as- 
sessments at ‘true value”. If a 
taxpayer sought relief on the 
theory of discrimination, he 
could do as was done in the 
Baldwin case, file a complaint 
in the Superior Court in “lieu of 
certiorari’. This belief prevailed 
until the recent decision of the 
New Jersey Supreme Court in 
Gibraltar Corrugated Paper Co. 
vs. North Bergen, 20 N. J. Super- 
ior Court, decided September 5, 
1955. In that case, various tax- 
papers owning non-residential 
property filed appeals with the 
Hudson County Board of Taxa- 
tion alleging that the assess- 
ments upon their property had 
been computed “according to a 
standard of value, different from 
and higher than the standard 
used by the Township of North 
Bergen in assessing other types 
of property within the taxing 
district, resulting in an uncon- 
stitutional discrimination against 
the property owner”. The tax- 
payers in their petition request- 
ed that their assessments be re- 
duced to the same level and 
standard of value used in levy- 
ing assessments on other types 
of property in said taxing dist- 
rict. The County Board, after 
hearing the appeals, decided that 
the taxpayers had not sustained 
the burden of showing an un- 
constitutional discrimination. 


Appeals were taken by the tax- 
payers to the Division of Tax Ap- 

eals. The appeals were not 
heard by the Division of Tax 
Appeals, because the Division 
dismissed them on the ground 
that it was without authority to 
afford the requested remedy. The 
question involved in the Gibral- 
tar case was whether the Div- 
ision of Tax Appeals may remedy 
a discriminatory assessment at 
true value by reduction thereof 
to the common ratio employed 
in levying assessments through- 
out the same taxing district. The 
Court in its opinion stated that 
“The present issue which was 
not squarely decided in the Bald- 
win case is whether the admin- 
istrative agencies must also ap- 
ply the rule of dominant equality 
in affording relief in their quasi- 


judicial capacities? The fact of 
discrimination against a com- 
plaining taxpayer may be deter- 
mined by the state agencies.” 

“It is difficult to conceive of a 
more prevalent grievance arising 
from abuse of the assessment 
process. It is equally clear that 
the fact of discrimination can- 
not be erased for lack of a 
remedy whether it occurs above 
or below the true standard of 
value.” The Supreme Court re- 
versed the Division of Tax Ap- 
peals and remanded the cases 
to the Division for hearing of 
the taxpayers alleged griev- 
ances. Justice Brennan, in his 
concurring opinion in the case 
of Gibraltar Corrugated Paper 
Co. v. North Bergen, stated in 
part: 

“Whether the failure to make 
assessments at true value is 
due to the frailties of human 
nature or other reasons, the 
day has. certainly arrived 
when officials at all levels of 
the administrative processes 
are utterly without a defense 
to continue the practice.” 

I fully agree that the domin- 
ant principle of assessment is 
“the equality of treatment and 
burden”; but, the _ statutory 
scheme contemplates the 
achievement of that equality 
through local assessment at true 
value, and the duty of assessors 
and those concerned with the 
revision function is to assess at 
true value. In the concluding 
paragraph of Justice Brennan’s 
opinion, he states, 

“But Mr. Justice Burling has 

repeated in his opinion here 

the observation of Mr. Justice 

Heher in the Baldwin case 

that if the assessing authority 

fails in its peremptory duty 
under the constitution and 
laws, then resort may be had 
to the remedies appropriate to 
the particular default. This is 
a reminder to citizens and 
taxpayers generally that, if 
the assessing authorities re- 
peat for 1956, the indefensible 
unfairness and discrimination 
which result from the fixing 
of assessments at less than 
true value, they have it within 
their power to force the hands 
of assessing officials through 

a proceeding in lieu of pre- 

rogative writ or other appro- 

priate action looking to a Court 

Order compelling their com- 

pliance.” 

Chief Justice Vanderbilt joined 
in Justice Brennan’s opinion. 

Recently, a taxpayer owning 
property in Middletown Town- 
ship, Monmouth County, filed a 
complaint in the Superior Court 
of New Jersey, Monmouth 
County, Law Division, demand- 
ing judgment to command and 
direct the Town Assessor to value 
and assess all real property in 
the Township at full and fair 
value of such real property by 
uniform rules and according to 
the same standard of value in 
compliance with the mandates 
and requirements of the Con- 
stitution and statutes of this 
State. Plaintiff, whose name is 
Olivia Wrightson Switz, com- 
plained that her property was 
being assessed at a value con- 
Siderably above the average ratio 
of assessments levied against 
other property in the town, and 
that by reason thereof she was 
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— 
being subjected to discrimin;-.. 
and oppressive assessment; :.. 
required to bear a disproy,. 
tionate and excessive shar, . 
the taxes and burden of «, 
Township. Judge Lloyd on j,. 
uary 16, 1956, decided the ¢:, 
in favor of the taxpayer, y, 
Switz, and ordered that al! p-. 
perty in Middletown Towns, 
be assessed at “full and :y, 
value by uniform rules and; 
standard of values”. - 7 


It should -be quite appar. 
to you by now from my remar, 
that a local assessor is ¢y 
bound to assess all property .. 
true value so that each and evs 
taxpayer will be treated equa 
and bear the same burdey ; 
taxes. As pointed out t : 
the beginning of my talk, the. 
does exist in New Jersey a 
proportionate ratio of 
ments on different types 
perty. Residences are 
at a lower ratio than 
ments, office buildings a 
tories. Some people hav 
that if equalization of val 
a local level takes pla 
taxes will be doubled. This 
correct. The raising of 
ments to true value will re 
a reduction of the tax ra 
will not increase the amo 
taxes to be collected. Hower 
certain classes of property r 
being assessed at less than ty 
common ratio will, no dow 
have to pay more taxes 
the equalization program 
ticularly residences. How muy 
I do not know. It depends pr 
marily upon the amount 
dential property in a commu: 
and the percentage of the % 
load that class of 
owner bears. 
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Some authorities contend th 
New Jersey Tax Laws 
classification of distinct 
property and that if ea 
perty in a particular 
assessed at the same rat 
an owner within the cla 
not complain about disc 
tion. For example, the 
of this theory say that i 
ment houses are assessed 
of true value, and resi 
40%, that an apartme 
owner cannot claim disc 
tion unless he is asse: 
higher ratio of value than ot 
apartment properties. I do. 
share this opinion, for I bell 
that under our Constitution z 
properties must be assessed 
cording to the same standard 
value. The standard of 
fixed by the Legislature i 
value’ and, therefore, a 
perties must be assessed 
value. Apparently Gi 
Meyner shares this vit 
statement appearing in ‘ 
York Times of January 22. 
the Governor was quoted as 
ing that in some large New 
sey municipalities, si 
property was assessed 
at a lower rate than i 
or commercial propert 
article continued “unde 
State law assessments are 
quired at full value. The “ 
stitution requires assessmeén' 
all property on an equ: 
Governor Meyner stated, : 
is (true that residential PUM rate 
perty is assessed at 4 -0*@Por o 


rate), then both the law and‘ 
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the tax laws and our Con- 

! will have to be 
One more answer to 
) contend that under 
it law there can be a 
ition of property and 
e can be no claim of 
iation. When the tax 
1 the 1947 Constitution 
pted, I happened to be 
at the Constitutional 
at Rutgers as a 
yne of the delegates. I 
r only too well that it 
the insistence of the 
from Hudson County 
le tax clause as written 
anded by our delegates 
to prevent classification 
tain categories of tax- 
yers. You will recall the many 
s of litigation involving the 
is and Hudson County 
ilities. The 1941 railroad 
x law allowed railroad pro- 
ry to be treated on a special 
te basis, namely 3% of the 
ie thereof. Jersey City, 
rly, wanted a_e tax 
which would prevent 
from obtaining special 
treatment. In commenting 
the reasons for the insertion 
the tax clauses as adopted, 
¢ State Policy Commission in 
ixth Report at p. 157 states, 
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ix clause thus was the 
of many forces at the 
tion, sO many in fact 


1 its solution the fate of 
stitution at the polls was 
to depend.” This was 
ue statement for if the 
had not been adopted, 
ted, by the Jersey City 
son County representa- 
> 1947 Constitution would 
ffered the same fate at 
as the one submitted 
mn in 1944. 

serious implication 
iy result from the im- 
tion of statewide equal- 
won of real property is a loss 
févenues received by munici- 
ites from utility companies 
cer the Utilities Gross Receipts 
R. S. 54:31-15-22 et seq. 
this law, utilities pay taxes 
State on their gross re- 
‘8, Which are in turn pro- 

oned and distributed to 

Dalities. Presently, utili- 
a tax on gross receipts 








> Day 











Administration or the Federal 
Housing Administration. And the 
Sampling need be merely reason- 
able in the light of the purpose 
and not exhaustive. The Boards 
may and should take official no- 
tice and give consideration to 
the real estate average assess- 
ments ratio for the municipalities 
of the County as determined by 
the director of Division of Tax- 
ation pursuant to N. J.S. A. 54:1- 
35.1 et seq. Precision in valuation 
is not requisite. The problems of 
valuation in a highly developed, 
industrial, urbanized state, how- 
ever, require that Boards con- 
sult proof of such quality if they 


are to form intelligent judg- 
ment as to existing assessment 
ratios.” In the case of City of 
Passaic vs. Passaic County Board, 
18 N. J. Sup. p. 371, 1955, our 
Supreme Court. stresses. the 
weight to be given the Sixth 


Report of the State Tax Policy 
Commission and appraisals of 
the State Director contemplated 
by N. J. S. A. 51:1-35-3. 

It is my opinion that, to prove 

liscrimination case, a taxpayer 
may introduce into evidence the 
average ratio of assessments to 
true value determined by the 
County Board of Taxation in 
promulgating its aggregate 
tables. In addition, I believe, that 
the tables prepared by the 
State Director of Taxation in 
connection with distribution of 
School Aid Funds can also be 
introduced into evidence. And, 
as also pointed out by our Su- 
preme Court in the Passaic v. 
Passaic County Board of Taxa- 
tion case, supra, the tables con- 
tained in the State Tax Policy 
Commission’s Sixth Report are 
evidential in order to establish 
the average ratio of assessment 
or so called common ratio of 
assessment prevailing in a mu- 
nicipality. 

I cannot conclude without 
mentioning a word about the 
controversial Beadleston bills 
which passed the 1955 Assembly, 
but died in the Senate. Some of 
the bills would have compelled 
local revaluation to remedy in- 
equality between individual tax- 
payers. The Director of the Di- 
vision of Taxation would have 








_ gc On the statewide average been authorized to investigate 
iat “2 computed by the Dir- local assessing practices, and, 
oS of Taxation, not to exceed when the situation warranted, to 
= 2 of gross receipts. Under order a complete revaluation 
a4 ’ enforced equalization program at the expense of the 
ee ; the average State tax taxing district. The district 
: 3 be under 4%. Thus, would have been required to 
IONS I ues derived from this contract with an outside person 
—— f/m Would be materially les- or firm for a revaluation pro- 
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Benoit, 25 TC No. 79 
RECORDS: Taxpayer 
tended that certain persons 
rendering services him were 
independent contractors and not 
employees for social security tax 
purposes. He refused to let the 
Agent examine his records in 
order to determine their status. 
The Agent served him with a 
summons to appear in court, 
where he was ordered to pro- 


con- 


to 








gram to be carried out in a 
manner acceptable to the Dir- 
ector of the Division of Taxation. 
The governing bodies of such 
municipalities would have been 
empowered to finance, if neces- 
sary, such programs by issuing 
bonds repayable over a period of 
five years. The investigation of 
the Director could have been 
undertaken on his own initiative 
or upon receipt by him of a reso- 
lution of the local governing 
body or a petition signed by the 
owners of 5% of the total as- 
sessed value of realty in the tax- 








ing district. 

The Beadleston bills did not 
pass, but, in opinion, the 
Courts have, by their recent de- 
cisions, in effect ordered the 
Tax Assessor to revalue and 
equalize all assessments at true 


value and do it now,—exactly 
what the Beadleston bills would 
have required if enacted into 
law. Where will it all lead? Time 
will tell. Perhaps out of it will 
come a complete revision of our 
archaic tax system which places 


a burden of over 80% of the tax 
load on real property owners. I 
again caution you, ladies and 
gentlemen, equalization and 
compliance with the constitu- 
tional and statutory method of 
assessing all real property by 


uniform rules and according to 
the same standard of values, 
will not reduce taxes, nor in- 
crease tax revenues one dollar. 
As a matter of fact, rapid re- 
adjustments will undoubtedly 
work extreme hardships in 
many areas and perhaps the 
Legislature may work out some 
formula of permitting equali- 
zation on an installment basis. 
Equalization, however, will ul- 
timately result in an equal 
sharing of the burden of tax- 
ation by taxpayers. It is a giant 
stride in the right direction, 
but, more important in my opin- 
ion, the entire system of taxa- 
tion in our State needs revision. 
Too much is exacted by way of 
the property tax. The time for 
the placing of a ceiling and a 
freezing of taxation against real 
and personal property in New 
Jersey is overdue. The Legisla- 
ture should do it now. Ways and 
means to reduce the cost of 
Government should be found. 
However, if more venues are 
found to be absolutely necessary, 
they should be raised by a gen- 
eral broadening of the tax base. 
Real and personal property can 
no longer stand load. To 
paraphrase the State Tax Pclicy 
Commission, let us hope that 
there will soon be an end to 
A CENTURY OF INEQUITIES. 





re 


the 
ii 


and the taxpayer being ex- 
amined. Since no such proof was 
offered in the district court, the 
case was remanded. Local 174, 
International Brotherhood of 
Teamsters, CA-9, 12/7/55. 

LOSS DEDUCTION: Although 


taxpayer received $1,500 in- 
surance for the fire loss of a 


rented farmhouse, he claimed a 
casualty loss deduction. He also 
took a deduction for worthiess 
stock. Appearing on his own be- 
half, and as the only witness, he 
failed to introduce sufficient 
evidence to determine the basis 
of the property for loss purposes, 
and to overcome the prima facie 
correctness of the Commissioner’s 
determination of worthlessness. 

Held: Both deductions were 
denied. Snyder, TCM 1955-311. 

INCOME: Taxpayers, husband 
and wife, operated retail estab- 
lishments. Commissioner origin- 
ally added to their joint income 
as “income from business” unex- 
plained deposits of some $34,000, 
of which $17,000 was in contro- 
versy. Of this latter sum, tax- 
payers offered sufficient evidence 
to prove that $9,500 did not re- 
present unreported income. 

Held: They failed in their evi- 
dence to overcome the presump- 
tion of correctness in the Com- 
missioner’s determination as to 
the balance. Roskind, TCM 1955- 
281. 

EXPENSES: Taxpayer was in 
the used-car business. He was 
convicted of criminal fraud on 
the basis of direct proof that 
the “cost of goods sold” figure on 
his return exceeded by about 
$20.000 the cost of cars pur- 
chased. On appeal, the taxpayer 
claimed that the additional costs 
were actually incurred in cash 
for commissions, repairs, and the 
like, and that while he showed 
a separate amount for these ex- 
penses on the return, it was sub- 
Stantially lower than in other 
years. 

Held: In the absence of proof 
that the expenses were incurred, 
the court holds that the verdict 
was sustained by the evidence. 
Eggleton, CA-6, 12/3/55. 











REFUND CLAIM: Taxpayer’s 
original claim for refund was 
for about $3,800, but after this 
action was commenced it sought 
to increase it to $20,000 claim- 
ing an error in computation. 

Held: This change was permit- 
ted, even though the statutory 
period for filing a claim had ex- 
pired, because the amendment 
did not change the grounds set 
forth in the original claim. West- 
chester Fire Insurance Co., DC 
NY, 11/24/55. 

JOINT RETURN: A “90 day” 
deficiency letter was sent by 
registered mail to the last known 
address of the taxpayer. This 
satisfied the statutory require- 
ment, especially where taxpayer 
did file a timely petition pur- 
stant to such notice. 

Held: Taxpayer’s wife was not 
liable for the deficiency even 
though the return on its face 
purported to be a joint return. 
She did not intend to file a joint 
return, the signature was not 
hers, and she never knew the 
return had been filed. Helfrich, 
25 TC NO. 51. 

TAX EVASION: Taxpayer was 
convicted of tax evasion for 
1947 and 1949. The government’s 
proof was based on a net-worth 
computation for 1947 and direct 
evidence of unreported income 
in both years. 

Held: Although the taxpayer’s 
testimony conflicted with the 
government’s on many points, 
guilty verdict was upheld. Chinn, 
CA-4, 12/16/55. 

COMMISSIONS: Taxpayer was 
a member of a partnership in 
the business of placing bets on 
race horses for customers on a 
ccmmission basis. It had de- 
stroyed its daily recap sheets but 
kept daily summaries in its per- 
manent records. 

Eeld: Commissioner's 
struction of income by 
15% of gross collections was 
considered grossly excessive; a 
2% commission on all business 
was deemed proper in the ab- 
sence of more definite records. 
Marcus, TCM 1955-298. 


recon- 
taking 








Diamond 2-1677 


DEPOSITIONS - BERGEN COUNTY 
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210 Main Street, Hackensack, N. J. 
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ESSEX BLDG., 
NEWARK 2, N. J. 
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Prompt—Accurate—Reasonable 
ABSTRACTS or proceedings in Superior and United States 


CERTIFICATES of regularity of proceedings or corporate 
SEARCHES in Superior Court of New Jersey and United States 


INFORMATION and forms in any of the departments at 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


TRENTON TRUST BLDG. 
TRENTON 8, N. J. 
Tel. EXport 6-8439 
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Small Business Loans 
Available 


Arthur E. Long, Regional Dir- 
ector of the Small Business Ad- 
Office 
announced 
today the approval of 28 loans 
totaling $644,300 for small firms 


ministration’s Regional 
in New York City, 


and home owners in this area 
during the period April 
through May 21st, 1956. 


Mr. Long said: ‘‘The loans an- 
nounced today were part of a 
backlog that had accumulated 





lst 





Work Proceeding On 
Commercial Code 


William A. Schnader, repre- 
senting the National Conference 
of Commissioners on Uniform 
State Laws, and Judge Herbert 
F. Goodrich, Director of The 
American Law Institute, today 
» issued the following joint state- 
ment: 

“The perfecting of a Uniform 
Commercial Code, under the 
sponsorship of both of the or- 


: g¢ : . ganizations we represent, will 
me the Agency since mid-April continue to be one of the im- 
when our lending fund had be- portant projects on which we 
— exhausted. = are engaged. We hope for the 
: Recent appropriations pan early completion of a _ revised 
viding an additional $20,000,000 draft of the Code which will be 


for 


istration’s revolving 


We are 
prompt 
plications.” 





CHEMICAL ANALYSIS 


OF ANY SOLID, LIQUID OR GAS 
Sampling- Inspection- Expert Court Testimony 
For cause involving 

chemistry or the other sciences 
Telephone Diamond 2-1766 or write 
DR. CLARENCE W. WINCHELL 

297 Euclid Ave., Hackensack, N. J. 


help with any 


the Small Business Admin- 
fund have 
permitted the resumption of all 
lending activities on a full scale. 
again in position to give 
attention to all loan ap- 


drawn up in the light of the 
numerous constructive sugges- 
tions and criticisms which we 


have been studying over the 
past several years. 
“From the time the Uniform 


Commercial Code was adopted 
by the Pennsylvania State Leg- 
islature in 1953, we have con- 
tinued work on this project, 
studying suggestions and mak- 
ing revisions in the Code, by 
means of a Joint Editorial Board 
composed of members of both 
of our organizations. The results 





of this continuous study will be 





INVESTIGATIONS 
PRE TRIAL PREPARATION 


C. F. BRAY 


1180 Raymond Boulevard 
Newark 2, New Jersey 
MItchell 2-4642 


WE WILL BUY 
FIRST OR SECOND MORTGAGES 
AT A DISCOUNT 
SEMEL & CO. 
60 Park Place, Newark 
Mitchell 2-5126 

















NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 


to attorneys only 





Services available 











ROY GRIFFITH JONES 
PATENT ATTORNEY 
Formerly Patent Advisor, 

U.S. Gov., Dept. of the Army 
Chamber of Commerce Bldg., 
24 Branford Place, Newark, N. J. 
Mitchell 3-6136 








presented to both organizations 
for approval at an early date, 
so that they may be submitted 
through the Commissioners to 
the legislatures of the various 
states for their consideration. 
“We wish to thank the indiv- 
iduals and organizations, such 
as the New York State Law Revi- 
sion Commission, who have been 
co-operating with us in order to 
help create the best possible 
Uniform Commercial Code.”’ 


Course For Prosecuting 
Attorneys Arranged 


The 11th annual short course 
for prosecuting attorneys will 
be held July 30 to Aug. 4 at the 
Northwest University law school 
in Chicago. 

Attendance is restricted to at- 
torneys holding state or federal 
offices as prosecutor or assistant 
prosecutor. 

According to Prof. Fred E. In- 
bau, course director, the purpose 
of the program is threefold: 

—To offer instruction regard- 
ing the preparation and trial of 
criminal cases. 





WANT 
SOMEONE 


LOCATED? 


TRACERS CO. OF AMERICA 


S13 MADISON AV., N.Y. 22. N.Y. 





To acquaint prosecutors 
with the possibilities of scientific 
methods in criminal investiga- 
tions and prosecutions. 

—To provide a forum for the 
mutual exchange of information 
by the attending prosecutors. 

Registration for the course is 
$75. Expenses of most attendants 
of previous courses have been 
defrayed by the counties or of- 
fices they represented. 

Those wishing to register or to 
obtain further information 
should contact Miss M. D. Chris- 
tiansen at the Northwestern Law 
School, Lake Shore Dr. and Chi- 
cago Ave., Chicago, Ill. 











All-State’s Line of Practice Forms 


We are privileged to cooperate with the New Jersey Bar. 
EXCLUSIVELY TO MEMBE 
cre NOT sold through stationers or any other retail outlet. 


are available 


YOUR PROTECTION 

COURT FORMS 
20—Subpoena—ad Testificandum—All 

Courts 

21—Subpoena—Duces Tecum—All Law Courts 
25—Appearance 
26—Stipulation of Dismissal 
30—Summons—County Courts 
—Superior Court 
ant to Satisfy Judgment 
)—Affidavit and Order for Wage Execution 
}—Summons and Complaint 
mmons and Complaint 


Law 








and Complaint—Auto P.D. 

of Application for Wage Execu- 
tion—with affidavit of service 

4070—Summons and Complaint in Tenancy 

4080—Afidavit of Proof—Non Military 
Service Af 

Take Oral Depositions— 

Courts 

INTERROGATORIES 

P._D.—Interrogatories—Property 

P.I.—Interrogatories—Personal 

4+ Pages to set—-Padded 50) 


4085—Notice To 


Al 


$20 


320 


420 


Damage 
Injury 


— Samples and Catalog Sent on Request — 


ALL-STATE OFFICE SUPPLY CO. 


$02 H'GH STREET, NEWARK 2, N_ J. 


ALL-STATE forms 
RS OF THE LEGAL PROFESSION and 
THIS IS FOR 


COMPENSATION 

20c—Employee’s Claim Petition for Compen- 
sation 

23c—Respondent’s Answer to 
Claim Petition 

4330 CS—Consent Judgment (2 Pages to set— 
Padded 50) 

430 FS—Formal Settlement (2 Pages to set 
—Padded 50) 

430 LC—Litigated Case (Before Deputy 
Director) —Padded 50 


Employee's 


MISCELLANEOUS FORMS 
5—Notes Promissory—book form 
6—Notes Series—book form 
83—Telephone Message Pad 
1001—Comprehensive Real Estate Listing 

Form 
1510—Statement of Closing Title 
3520—Attending Physician's Report 


RE 





Snevily Speaks To 
New Citizens 


American citizenship carries 
with it not only great rights 
and privileges, but “the duty 
and responsibility of maintain- 
ing the fundamentals on which 
our government was founded,” 
Robert S. Snevily, president of 
the New Jersey State Bar As- 
sociation, told a group of about 
100 newly-naturalized citizens in 


Federal Judge Richard Hart- 
shorne’s court in Newark last 
week. 


Newcomers to the United 
States, Snevily said, came here 
“seeking something that could 
net be attained under old sur- 
roudings and conditions — equal 
opportunity, freedom to worship 
whatever religion we chose, the 
right to criticize those who have 
been chosen to govern us, and 
the privilege to cast our vote in 
local, state or national elections 
without fear or coercion.” 

“But,” he added, “there is no 
room in this great land of ours 
for those who would conspire to 
tear down the principles and 
ideals which have established us 
as a great world power. Those 
who enjoy the benefits of citi- 
zenship must also accept the 
duty and responsibility of main- 
taining the fundamentals on 
Which our government was 
founded, and the laws enacted 
over the years to insure the 
continuance of our democracy.” 

Pointing out to the new citi- 
zens that they are receiving a 
great honor, Snevily said, “You 
now join with millions in whose 
hands rest the destiny of this 
great country and of the world. 
Do not accept this gift com- 
placently or selfishly, but with 
gratitude and humility.” 
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3540—Series Notes. 4 on page (with endorse- 
ment clause) 
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3610—Annual Report by a Domestic Corp. 

3620—Power of Attorney 





Phone MArket 4-5577 





Z. H. POLACHEK 


Reg. Patent Attorney 


1234 BROADWAY (at 3lst) 
New York 1, N.Y. 
LO. 5-3088 


Phone: 











CLASSIFIED ADVERTISING 






79 N. J. L. J. Index Pap, , 












































































EMPLOYMENT OPPORTUNITY FOR RENT 
LEGAL SECRETARY FOR ATTRACTIVE | SUITE CONSISTING OF 
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Bergen Bar Golf 
Tournament June 29 


The Bergen County Bar As- 
seciation will hold its annual 
golf tournament on Friday af- 
ternoon June 29th, at the Hack- 
ensack Golf Club in Oradell. All 
Courts in the county will be re- 
cessed at 1 P. M. on that day 
to enable members of the bench 
and bar to participate. 

A buffet luncheon will be 
served from 12 to 2 P. M. anda 
dinner at 7 P.M. The golf course 
will be available from 11 A. M. 
Total cost for the luncheon, golf 
and dinner is $15. Reservations 
may be made with Charles Ber- 
tini, Joseph Zisa or Louis 
Eisenstein. 





Bergen County Court 
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COMPLETE ATTORNEY COOPERATIO 
BRUMBERG, JUDLO 
& SIGLER 
ACCREDITED PUBLIC ADJUSTERS 
OF INSURED PROPERTY LOSSES 
34 Howe Avenue, Passaic, N./. 
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